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- QUESTI ONS PRESENTED -
l.

Whet her a board of county conm ssioners has authority to change or
otherwi se nodify the minutes of a neeting of the board as prepared by
the county auditor if the nodifications do not contain corrections
but rather are in the formof deletions or changes.

Whet her a renedy exists if a board of county comm ssioners refuses to
approve m nutes.

Wiet her the county auditor may publish mnutes in the official
newspaper of the county if the mnutes are not approved by the board
of county conm ssi oners.

- ATTORNEY GENERAL’S OPI NI ONS -
l.

It is ny opinion that a board of county conm ssioners does not have
authority to change or otherwise nodify the mnutes of a neeting of
the board as prepared by the county auditor if the nodifications do
not correct errors of inaccurate or inconplete informtion.

It is ny opinion that mandanus may issue if a board of county
conm ssioners fails to perform the mandatory act of reading the
m nutes of a previous neeting, meking appropriate corrections, and
approvi ng the mnutes.
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It is nmy opinion that publication of mnutes not approved by the
board of county conmm ssioners does not constitute conpliance wth
N.D.C.C. § 11-11-37.

- ANALYSES -
l.

North Dakota |aw provides that it is the duty of the county auditor
to keep an accurate record of the official proceedings of the board
of county comm Ssioners. N.D.C.C. § 11-13-02(1). This duty and
power expressly granted to the county auditor is the duty and power
of the elected county auditor, not the duty and power of the board of
county conmissioners. See 1996 N.D. Op. Att'y Cen. 1, 2. Al though
N.D.C.C 8§ 11-11-11(2) provides the board of county comm ssioners
shall supervise the conduct of the county auditor, the board of
county conmi ssioners may not usurp the duties and powers given to the

county auditor pursuant to other statutes. Id. at 3. Utimtely
the elected county auditor is responsible to the electorate for his
or her <conduct and job performance, including the accuracy of
official records. Id.

The county auditor’s duty and power to nmintain mnutes of neetings

of the board of <county conmssioners is limted by NDZCC
8§ 11-11-36(3), which authorizes the county conm ssioners to make
corrections to the mnutes prior to approval. However, the county

conm ssioner’s authority to make corrections to the mnutes is
[imted to defects or errors in the mnutes, and does not authorize
the county conmission to rewite the mnutes or to renmpbve accurate

information from the m nutes. See The Anerican Heritage Dictionary
326 (2d coll. ed. 1991) (“correction” mnmeans “[s]onething offered or
substituted for a mstake or fault”). If the mnutes contain a

conpl ete and accurate account of what occurred at the neeting, they
may not be anended to renove accurate information or to recite an
action which should have, but did not, occur. See 2 Antieau, Local
Governnent Law § 19B. 02 (1995). “An anendnent of the record should
be allowed only when there is clear and satisfactory proof that a
m stake exists in the original record and that the anmendnent is
necessary to correct it.” 1d. (quoting Frick v. Chicago & E. 111.
Ry. Co., 198 N E 212, 215 (Ill. 1935)). \What is essential is that
the auditor’s mnutes are an accurate account of what transpired. 5
McQuillin, The Law of Muinicipal Corporations 8 14.02 (3rd ed. rev.
1996) . Thus, although county conm ssioners may make corrections to
m nutes that are inconplete or inaccurate, they may not usurp the
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duty and power given to the county auditor by renoving accurate
information in mnutes nmaintai ned by the county auditor.

Murphy v. Swanson, 198 NW 116 (N.D. 1924), supports this
concl usi on. In Miurphy, the North Dakota Suprene Court determ ned
that a board of county comm ssioners did not have the ability to
enter into a contract for the investigation of what property was
escaping taxation and to get such property on the tax |ist. The
court recognized that “[t]he duty to correct false and incorrect tax
lists and to place property escaping taxation upon the assessnent
roll is the duty of the auditor, and no other officer can place such
property upon the assessnent roll.” Id. at 1109. Addr essing the
supervisory authority of the board of county conm ssioners, the court
expl ai ned:

The board of county conm ssioners is charged with the
supervi sion of the conduct of the county officials, but it
has no right to performtheir duties or to exercise their
prerogatives, and it has no right to delegate to others
authority which it cannot itself exercise.

Id. at 119-20.

It is the duty of the county auditor to maintain accurate records.
The board of county comm ssioners has no right to performthat duty,
although it may correct mnutes to the extent the mnutes are
i nconpl ete or inaccurate.

N.D.C.C. 8§ 11-11-36 outlines the order in which a board of county

conm ssioners  shall conduct the business of its neeti ngs.
N.D.CC § 11-11-36 is nandatory. See Honer Township v. Zinney, 490
N.W2d 256, 259 (N.D. 1992) (“shall” is generally inperative or
mandat ory) . N.D.C.C. 8§ 11-11-36 nmandates that the third order of

busi ness, after the neeting is called to order and there is a roll
call of nmenbers, is that the mnutes of the previous neeting be read,
“corrections be made, if any,” and the m nutes approved. After the
m nutes are approved, the next order of business is for the chairnan
of the board of county conm ssioners to sign the mnutes and the
county auditor attest the mnutes. It is not until after the m nutes
are approved, signed by the chairman, and attested to by the county
auditor, that further comm ssion business nmay be conduct ed.
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Mandanmus is available to conpel a county conmmssion to perform a
mnisterial duty which the law requires the comm ssion to perform

N.D.C.C. 8§ 32-34-01. A wit of mandanus may not be issued to conpel
a discretionary act. City of Fargo v. Cass County, 286 N W2d 494,
501 (N.D. 1979).

N.D.C.C. 8 11-11-36(3) requires the board of county conm ssioners to
read the mnutes of the previous neeting, make appropriate
corrections, and then approve the mnutes prior to proceeding to
ot her busi ness. It is my opinion that mandanus is available to
conpel a board of county conm ssioners to perform this nmandatory
duty, although mandanmus is not available to direct how the board of
county conmi ssioners perforns the duty (what corrections are nade, if
any). Tooley v. Alm 515 N.W2d 137, 140 (N.D. 1994); Bisnarck
Tribune Co. v. WIf, 255 NW 569, 572 (N D 1934) (rmandanus can
command a court to act, but not direct its action); Northern Pac

Transp. Co. v. Public Service Commin, 82 N W2d 597, 602-03 (N.D

1957) (rmandanus can command agency to act upon application but not to
decide a particular way). A citizen of the county may have standing
to seek a wit of mandanmus if the board of county comm ssioners
refuses to read and approve the mnutes as required by ND.C.C. § 11-
11-36(3).

A related question is whether the county auditor could properly
attest to the mnutes approved by the board and signed by the
chairman under N.D.C.C. 8 11-11-36 if the auditor feels the m nutes
have been inproperly changed. A simlar question arose in a 1991
opinion of this office regarding whether a myor nmust sign the
m nutes of a city conmssion if the mayor believes the mnutes to be
in error or incorrect. The attorney general concluded that the mayor
was required to sign the mnutes, but could qualify his signature by
noting the alleged inpropriety. Letter from Attorney Cenera
Ni chol as Spaeth to Steven Tomac (July 17, 1991). Simlarly, if the
county auditor objects to the mnutes as anended and approved by the
board, the auditor may attest that they are the mnutes as signed by
the chairperson and note her objection that these are not the
conpl ete m nutes as prepared by the auditor.

[,
N.D.C.C. 8§ 11-11-37 provides:
The board of county commissioners shall supply to the

official newspaper of the county a full and conplete
report of its official proceedings at each regular and
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special neeting no |ater than seven days after the neeting
at which the report is read and approved. The publisher
of the official newspaper shall publish the report in the
issue of the paper next succeeding the tinme of its
reception, and shall file with the county auditor an
affidavit of publication executed in the proper form

Section 11-11-37 mandates that the board of county commi ssioners
supply “a full and conplete report of its official proceedings” to
the official newspaper of the county no later than seven days after
the nmeeting at which the report is read and approved. It is the duty
of the board of county conm ssioners, not the county auditor, to
supply to the official newspaper the report of its officia
pr oceedi ngs.

As early as 1936 this office issued an opinion holding that the
guot ed | anguage does not require publishing a verbati maccount of the
meeting, but that the publication nust consist of a fair statenment of
what transpired at the neeting. 1934-1936 N.D. Op. Att’'y Gen. 62
This opinion has been adhered to since its issuance. 1968-1970 N.D
Op. Att’'y Gen. 124; Letter from Attorney General N cholas Spaeth to
Gail Hagerty (Dec. 24, 1985). Although a board of county
conmi ssioners nmay use approved minutes as its report, section 11-11-
37 does not require that the “mnutes” constitute the report. See
1958-1960 N.D. Op. Att’'y Gen. 186 (discussing mnutes of city
council). Unless the mnutes are very detailed, there may be no
difference, in practice, between the mnutes of the neeting and the
i nformation that nust necessarily be included in a “full and conplete
report.” Nevert hel ess, section 11-11-37 only requires the
publication of a report, read and approved by the board, that
contains a fair statenment of what transpired at the neeting.

If a board of county conm ssioners elects to use mnutes as its
report, it is ny opinion that publication of the mnutes prior to
approval by the board of county conmm ssioners would not constitute
conpliance with NND.C.C. § 11-11-37, and that the county newspaper is

not required to publish the unofficial m nutes. Section 11-11-37
plainly mandates the report be supplied to the official newspaper
after the report is read and approved. However, because m nutes

drafted but not approved by the board of county commi ssioners
constitute a public record, see ND.C.C. § 44-04-17.1(15), the county
auditor could provide a copy of the wunapproved mnutes to the
of ficial newspaper, ot her newspapers, or i ndi vi dual s. Any
publication of unapproved mnutes by the official newspaper of the
county would not constitute conpliance with NND.C.C. § 11-11-37; the
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board of county conm ssioners would still be required to supply to
the official newspaper of the county the report (mnutes or other
full and conplete report) no later than seven days after the neeting
at which the report is read and approved.

- EFFECT -
This opinion is issued pursuant to N.D.C C. § 54-12-01. It governs

the actions of public officials until such tine as the questions
presented are decided by the courts.
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